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RECENT IPC DECISIONS
Agenda

• Municipalities & definition of 
“government”

• Correctional record
• Third party information
• Emergency Management Act – exemption
• Solicitor/client privilege
• Fee estimate guidelines
• Advice/recommendations
• Bill 190 – exercise rights of deceased
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Section 15(b) FIPPA – Information received 
from another government (s.9 MFIPPA)

Section 15(b) provides:

A head may refuse to disclose a record where 
the disclosure could reasonably be expected to, 
reveal information received in confidence from 
another government or its agencies by an 
institution.

The scope of the term “another government” 
has been discussed recently in Orders PO-2456 
and PO-2461.

Previous interpretation outlined in Order 69 
followed.
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Order 69 (former Commissioner Sidney Linden)

Municipality is not “another government” for the purpose 
of section 15(b).

• Plain reading – federal, provincial or foreign

• Legislative history of section 15 – purpose of 
provision was to exempt sensitive information 
generated by international relations or relations of 
Ontario government with governments of other 
jurisdictions.

• Attorney General’s comments during clause by 
clause review – municipality not “government” for 
purpose of section 15.

• An interpretation that includes municipalities 
expands the number of records exempt 
indefinitely is contrary to spirit of the Act.
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Order PO-2456 - Ministry of Community 
Safety and Correctional Services

Request & Decision :

Medical, personal and institution files from 
Toronto West Detention Centre and Toronto 
Jail.

Partial access. Three records denied under 
section 49(a) in conjunction with section 15(b).

Significant Issue:

Is municipal police service an “agency” of 
“another government” within section 15(b)?
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PO-2456 – Cont’d

Argument:

S. 2 of the Municipal Act, 2001 refers to 
municipalities as “responsible and accountable 
governments”

Finding: No

Reasoning:

� Reference in s. 2 not significant departure 
from provisions in former Municipal Act.

� S. 2 does not address issues of access to 
information of protection of personal privacy
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PO-2456 – Cont’d

� Report on the Williams Commission and statements 
made by Attorney General during legislative debates on 
Act make it clear that the legislature turned its mind to this 
issue and its intent was that municipalities are not 
governments for the purpose of section 15.

� Section 9 of MFIPPA – municipalities cannot claim the 
“relations with other government” exemption. Section 9 
does not apply to information received from another 
municipality.

It would be inconsistent with overall scheme of 
the two Acts if a provincial institution could claim 
this exemption for information received from a 
municipality while a municipality cannot. Section 
9 therefore reaffirms the Legislature’s intention.
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Order PO-2461 – Ministry of Agriculture, 
Food and Rural Affairs

Request & Decision:

Records related to pound facilities in the City of 
Toronto.

All records denied under section 15(b).

Significant Issue:

Is City of Toronto “another government” for the 
purpose of section 15(b)?

Finding:

No.
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Order PO-2461 – cont’d

Argument:

•Have been changes to local government since Order 
69. Municipalities have more responsibilities and in the 
case of the City of Toronto some responsibilities originally 
held by provincial governments.

•Report on Williams Commission recognizes 
municipalities as “another government”.

•Section 13 of federal Access to Information Act expressly 
exempts information received in confidence from a 
municipal government. Different results for same record.

•Amendment to definition of “institution” in the Act which 
removed municipal corporations when MFIPPA was 
passed.
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Order PO-2461 – Cont’d

Reasoning:

� Persuaded by statements about legislative intent based 
on Williams Commission Report and comments made by 
the Attorney General that intent was not to include 
municipalities in phrase “another government”.

� Express reference in a statute of the federal parliament 
does not dictate and interpretation of a statute passed by 
the Ontario legislature particularly where there are cogent 
reasons for taking a different view.

� Definition of “institution” was changed in FIPPA but s.9 
of MFIPPA conspicuously fails to protect information 
obtained from other municipalities.
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CORRECTIONAL RECORD – 49(e)

Section 49(e) provides:

49. A head may refuse to disclose to the 
individual to whom the information 
relates personal information, 

(e) that is a correctional record 
where the disclosure could reasonably 
be expected to reveal information 
supplied in confidence
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CORRECTIONAL RECORD – 49(e)
PO-2456, PO-2462:
• “correctional record” relates to the 

punishment or rehabilitation of an 
individual after they have been found 
guilty or otherwise responsible

• Does not matter that the record is 
provided to Community Safety and 
Correctional Services

• Fact that record is in a correctional file 
is not determinative
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Section 17/10 FIPPA/MFIPPA–
“SUPPLIED” COMPONENT OF 
PART 2 OF THE THIRD PARTY 
INFORMATION EXEMPTION TEST

In order for section 17(1)/10(1) to apply to 
exempt third party information from 
disclosure all parts of a three part test must 
be met:

PART 2 states:

The information must have been supplied 
to the institution in confidence, either 
implicitly or explicitly
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Section 17/10 FIPPA/MFIPPA –
“SUPPLIED” 

Hasn’t received much attention in the past. 
Examined more closely in recent orders.

General principle:

Information may qualify as “supplied” if:

(a) It was directly supplied to an institution by 
a 3rd party, or

(b) where its disclosure would reveal or permit 
the drawing of accurate inferences with 
respect to information supplied by a 3rd

party.         (Orders PO-2020, PO-2043)
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ORDER PO-2435 – Ministry of Health and Long Term 
Care (MOHLTC) & Smart Systems for Health Agency

Request & Decision:

Records relating to the provinces e-Physician Project 
(ePP) including the Smart Systems for Health Agency. 
Request narrowed to:

• List of consultants hired for ePP

• description of what each consultant hired to do

• how much each consultant paid 

Responsive records summaries of information found in 
service level agreements and service level agreements 
themselves.

Section 17(1) claimed for portions of all records (i.e. daily 
rates, per diems, ceiling amounts charged by vendors). 
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ORDER PO-2435 – cont’d

Significant Issue:

Were daily rates, per diems and ceiling 
amounts charged by vendors “supplied” 
to the Ministry within the meaning of part 
2 of the section 17(1)/10(1) test?

Finding:

No. 
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ORDER PO-2435 – Cont’d

Reasoning:

� Disagreed with Ministry’s position that gov’t
has no control over the daily rates, per diems 
and ceiling amounts charged by vendors. Just 
because consultant submitted particular per 
diem in response to an RFP does not mean that 
the gov’t is bound to accept.

� If the per diem submitted is too high or 
unacceptable the gov’t has option of not 
selecting that bid and not entering into 
agreement with the consultant.
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ORDER PO-2435 – Cont’d

� Assistant Commissioner Beamish stated:

To claim that this does not amount to 
negotiation is, in my view, incorrect.  The 
acceptance or rejection of a consultant’s 
bid in response to the RFP released by 
MBS is a form of negotiation.  In addition, 
the fact that the negotiation of an 
acceptable per diem may have taken 
place as part of the MBS process cannot 
then be relied upon by the Ministry or 
SSHA, to claim that the per diem amount 
was simply submitted and was not 
subject to negotiation.
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ORDER PO-2435 – Cont’d

Also worth noting –parties claiming 
s.17(1)/10(1) should not assume harms are self 
evidence and should provide detailed 
representations on the reasonable expectation 
of harm.

This order is being followed: See for example 
PO-2453 and PO-2497 

Assistant Commissioner Beamish also briefly 
mentioned the “inferred disclosure” or 
“immutability” exceptions discussed in a couple 
of recent orders (PO-2371 and PO-2384). 
These exceptions were recently discussed in 
more detail in Order PO-2485
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Emergency Management Act
Discretionary Exemption

MO-2011:
• Section 2.1(4) of the Emergency 

Management Act was found to create 
a new discretionary “health and safety” 
exemption from the right of access
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Emergency Management Act
Discretionary Exemption

To qualify for this exemption, a record must:
• contain information required for the identification 

and assessment of the various hazards and risks 
to public safety that could give rise to 
emergencies, or

• identify the facilities and other elements of the 
infrastructure that are at risk of being affected by 
emergencies, and

• its disclosure could reasonably be expected to 
prejudice the defence of Canada or of any foreign 
state allied or associated with Canada, or

• Its disclosure could reasonably be expected to be 
injurious to the detection, prevention or 
suppression of espionage, sabotage or terrorism. 
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Section 19/12 FIPPA/MFIPPA – Solicitor-
client privilege

There have been a few notable decisions 
related to the solicitor-client privilege 
exemption. Specifically:

A) PO-2483 and PO-2484 which deal with the 
ambit of branch 1 and branch 2.

B) PO-2494 which discussed records contained 
in the Crown brief.
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PO-2483 – Ministry of the Attorney General

Request & Decision:

Breakdown of monies paid/owed to external 
legal firms with respect to the Walkerton Inquiry 
and the government defence in the class action 

Records denied under s.19 and s.21

Clarified request asked for the dollar figures for 
the amounts of money the Ontario government 
was bill and the amounts paid in legal fees for 
the Walkerton Inquiry.

New record created. Denied under s.19.

All records at issue.
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PO-2483 – Cont’d

Significant Issue:

Should the ambit of branch 1 of s.19 include 
litigation privilege?

Finding:  No. Interpretation is no longer viable

Section 19:

A head may refuse to disclose a record that is 
subject to solicitor-client privilege or that was 
prepared by or for Crown counsel for use in 
giving legal advice or in contemplation or for 
use in litigation. [Amended to include 
Universities]
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PO-2483 – Cont’d

Branch 1= record subject to solicitor-client 
privilege 

Branch 2 =  record prepared by or for Crown 
counsel for use in giving legal advice or in 
contemplation or for use in litigation. 

Branch 1 has been described by orders of this 
office as encompassing:

(1) Common law solicitor-client privilege

(2) Common law litigation privilege

Recent case law indicates this may not be 
correct.
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PO-2483 – Cont’d

Reasoning:

� Ontario (Attorney General) v. Ontario (Information 
and Privacy Commission, Inquiry Officer) (2002), 
62 O.R. (3d) 167 (C.A.), leave to appeal refused 
[2003] S.C.C.A. No. 31 ( “Attorney General #2”)

• Carthy, J. refers to General Accident Assurance Co. 
v. Chrusz (1999), 45 O.R. (3d) 321 (C.A.) at pp.330-
31 where the distinctions between solicitor-client 
privilege and litigation privilege were canvassed. 

• Lecture by R.J. Sharpe “Claiming Privilege in the 
Discovery process” in Law n Transition: Evidence, 
L.S.U.C. Special Lectures (Toronto: De Boo, 1984) as 
referenced.
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PO-2483 – cont’d

Reasoning (cont’d):
• Sharpe’s three differences b/w S/C and lit privilege:
(1) S/C = confidential communications b/w client 

and solicitor
Lit = non-confidential communications between 

solicitor and third parties
(2) S/C = exists any time client seeks legal advice 

whether or not litigation is involved
Lit = applies only in context of litigation

(3) S/C = basis rests in interest to have full and complete 
legal advice
Lit = basis related to needs of adversarial trial 

process to have protected area to facilitate 
investigation and preparation of a case for trial
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PO-2483 – Ministry of the Attorney General

Reasoning (cont’d):

Carthy, J. states:

What is clear now, but perhaps [was] not so clear in 
1987 [when the Act was under consideration by the 
Legislature], is that the two privileges are distinct 
and separate in purpose, function and duration.  
Solicitor and client privilege protects confidential 
matters between a client and solicitor forever.  
Litigation privilege protects a lawyer’s work product 
until the end of the litigation.

� 2005 Annotated Ontario Freedom of Information 
and Protection of Privacy Acts by Colin H. H. 
McNairn and Christopher D. Woodbury (Toronto: 
Carswell, 2004)
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PO-2483 – Ministry of the Attorney General

Reasoning (cont’d):

• The authors comment on Attorney General #2 p.166:

…it would seem that the term “solicitor-client 
privilege” in the first part of section 19 should now be 
taken to embrace only solicitor-client communication 
privilege… but not litigation privilege … a form of 
which is covered by the second part of section 19.

� Ontario (Attorney General) v. Big Canoe , [2006] 
O.J. No. 1812 (Div. Ct.) ( Attorney General #3)

• Lane, J. further develops views expressed in Attorney 
General #2

• States branch 1 is the exemption for documents 
covered by solicitor-client privilege
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PO-2483 – Ministry of the Attorney General

Reasoning (cont’d):

• States branch 2 is the exemption created by all words 
following “privilege” and is similar to the common law 
“litigation privilege” protecting “solicitor’s work 
product” or the “solicitor’s brief”

• Elaborates on branch 2 and states that it is clear from 
Attorney General #2 that it does not simply import the 
common law but is fixed by the words of the section. 
[does not vary as common law evolves as does 
solicitor-client privilege in branch 1] Therefore, this is 
not just an importation of common law litigation 
privilege. This is consistent with the view the statutory 
exemption does not terminate when litigation 
terminates. Branch 2 exemption was meant to be 
permanent. 
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PO-2483 – cont’d

Reasoning (cont’d):

• Branch 2 exists to protect the Crown brief 
and its sensitive contents from disclosure to 
the general public by a simple request. 
Statutory exemption does not end because 
the need for it continues long after the 
litigation for which the contents were 
created.

� Senior Adjudicator Higgins concludes:

• Ambit of branch 1 includes only solicitor-
client privilege. No longer tenable to treat it 
as including common law litigation privilege.
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PO-2484 – Ministry of the Attorney General

Request & Decision:

Record detailing the expenses billed to the 
Ministry of Health and Long Term Care in 
responding to an appeal heard by the Health 
Services Appeal and Review Board.

9 records located and denied under s.19

Notable:

Same analysis regarding the ambit of branches 
1 and 2

This decision has been JR’d (PO-2483 has not)
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PO-2494 – Ministry of Community Safety and 
Correctional Services

Request & Decision:

All information relating to the requester’s 
Firearms Possession Licence.

Access denied in full. S. 49 (a) in conjunction 
with s.19  as well as 49(b) in conjunction with 
section 21(3)(d).

Significant Issue:

Do records prepared by the police that make 
their way into the Crown brief qualify for 
privilege under branch 2 of s.19?
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PO-2494 – Cont’d

Ministry’s Argument for the application of branch 2 , 
statutory litigation privilege:

� Records came into existence as a result of prosecution.

� Many of the records at issue are included in the Crown 
brief documents maintained by Crown counsel for the 
purpose of a criminal prosecution

� Order P-613 – found that Ministry had appropriately 
applied s.19 to exempt from disclosure a Crown brief that 
was prepared by members of the OPP for Crown counsel 
in contemplation of litigation.

� The records that do not appear to be contained within 
the Crown brief reflect confidential communications and 
instructions provided in the context of prosecution.
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PO-2494 – Cont’d

Finding:

Assistant Commissioner Beamish rejected the Ministry’s 
position that records held by the police should 
automatically be seen as meeting the “prepared for 
Crown counsel in contemplation of or for use in litigation” 
test on the basis that copies of them found their way into 
the Crown brief.

Reasoning:

� The police prepared all of the records at issue for the 
purpose of investigating the matter involving the 
appellant, and deciding whether to lay criminal charges 
against her. This purpose is distinct from Crown counsel’s 
purpose of deciding whether or not to prosecute criminal 
charges and, if so, using the records to conduct litigation.
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PO-2494 – Cont’d

Reasoning (cont’d):

� To accept that the branch 2 privilege applied in these 
circumstances would arguably extend the application of 
s.19 to almost any investigative record created by the 
police, thereby undermining the purpose of the Act.

� To accept that the branch 2 privilege applied in these 
circumstances would arguably result in police forces 
across Ontario no longer having the discretion to disclose 
investigative records, out of a perceived obligation to 
“protect” the Crown’s privilege.

� Addressing the fact that it might appear to be illogical to 
hold that privilege may apply to a record held in one 
location (ie: the Crown brief) but not a copy of that record 
held in another location (ie: investigation files of police):
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PO-2494 – Cont’d

Reasoning (cont’d):

•Courts have made findings of this nature with respect to 
solicitor-client privilege. Hodgkinson v. Simms (1989), 55 
D.L.R. (4th) 577 at 589 (B.C.C.A.) � Where a lawyer 
exercises legal knowledge, skill, judgment and industry 
has assembled a collection of relevant documents for his 
brief for the purpose of advising/conducting 
anticipated/pending litigation he is required to claim 
privilege for such collection…It follows that the copies are 
privileged if the dominant purpose of their creation as 
copies satisfies the same test…as would be applied to the 
original documents of which they are copies. In some 
cases the copies may be privileged even though the 
originals are not. [General Accident v. Chrusz agreed]
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PO-2494 – Cont’d

Reasoning (cont’d):

•This office has found that an exemption may apply to a 
document in one location but not in another [i.e. Orders 
MO-1316, MO-1616, MO-1923].

� Responding to the Ministry’s reliance on Order P-613 to 
support its position that records contained in the Crown 
brief are automatically exempt because they were 
“prepared for Crown counsel for use in litigation”:

•Order P-613 was decided almost 12 years ago.

•No order of this office has followed P-613 (on that point).

•P-613 has no detailed explanation as to why that finding 
was made.

•The Commissioner is not bound by stare decisis.
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Fee Estimate

MO-2003:
• The institution was found to have not 

provided an appropriate fee estimate
• The IPC provided guidelines as to 

what the estimate should have 
included in the circumstances
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Advice / Recommendations: Ministry of 
Transportation Case

Section 13(1)/ 7(1) FIPPA/MFIPPA provides:

A head may refuse to disclose a record where the 
disclosure would reveal advice or recommendations 
of a public servant, any other person employed in 
the service of an institution or a consultant retained 
by an institution.

• Ontario (Ministry of Transportation) v. Ontario 
(Information and Privacy Commissioner), [2005] 
O.J. No. 4047 (C.A.); upholding PO-1993

• Application for Leave to Appeal to SCC Dismissed
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Advice / Recommendations:  
Ministry of Transportation Case

• Evaluation scores relating to the 
awarding of highway construction 
projects

• Advice is a broader concept than 
recommendation

• Recommendation may be understood 
to relate to a suggested course of 
action more explicitly and pointedly 
than advice
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Advice / Recommendations: 
Northern Development and 
Mines Case

• Ontario (Ministry of Northern Development 
and Mines) v. Ontario (Information and 
Privacy Commissioner)
[2005] O.J. No. 4048 (C.A.); upholding PO-
2028, PO-2084 

• Application for Leave to Appeal to SCC 
Dismissed
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Advice / Recommendations: Northern 
Development and 

Mines Case
• Evaluation Reports setting out potential 

issues, funding options and their pros and 
cons regarding funding applications

• Records did not constitute advice to  
decision-maker regarding whether to grant 
funding

• Found to contain ‘information’ broken down 
into various categories
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ABSURD RESULT

Order MO-2035 – Ottawa Police Services Board

Request & Decision:

Records relating to the investigation of alleged assault. 
Partial access granted. Access denied to witness 
statements and appellant’s own videotaped statement. 
During mediation, one of the witnesses consented to the 
disclosure of his statement to the appellant. Statement 
was not disclosed on basis that, in addition to PI of 
appellant and witness, it contained the PI of other people.

Significant issue:

Can a witness statement be disclosed if witness consents 
but statement contains PI of people other than witness 
and appellant?
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ABSURD RESULT

Order MO-2035 – Cont’d

Finding:   Yes

Reasoning:

� Absurd result principle applied. This followed an 
approach taken by former Assistant Commissioner Tom 
Mitchinson in MO-1868-R , where he stated:

To date this office has not applied the absurd 
result principle to a situation where an individual 
has consented to disclose his or her witness 
statement which may contain personal 
information of individuals other than the witness 
and the requester. Having carefully considered 
the various interests at play in this type of 
situation, I have concluded that the principle 
should be extended to this type of situation.
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Order MO-2035 – Cont’d

Reasoning (cont’d):

� This order is significant because it confirms that, barring 
exceptional circumstances, if an affected party consents 
to the disclosure of his or her statement to a requester, to 
continue to deny access on the basis of sections 14(1) or 
38(b) would lead to an absurd result.
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Bill 190 – Amendment related to compassionate 
disclosure to families of deceased relatives.

� Generally, requests from individuals for information 
relating to their deceased relatives relate to information 
held by the police but not always the case.

� Prior to Bill 190 the only way PI of a deceased individual 
could be released is if the request was made by the 
“personal representative” of the deceased and the 
request related to the “administration of the individual’s 
estate” (s.66(a)/54(a) FIPPA/MFIPPA)

[Note: a couple of good recent orders that discuss the 
definition of “personal representative” and the meaning of 
“relates to the administration of the estate are MO-2025 
and MO-2042]
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Bill 190 – Amendment related to compassionate 
disclosure to families of deceased relatives.

� S.66(a) and 54(a) place limitations of grieving relative’s 
access to information about a deceased. While a 
deceased individual should be entitled a degree of privacy  
frequently the request is to satisfy a desire to know more 
details about an individual’s death. 

� The Commissioner has long been of the view that some 
latitude should be afforded in such circumstances. She 
looked into this and made recommendations to amend 
the Act in her 1999 Annual Report. Her comments have 
been outlined in many orders [i.e. MO-1330 or MO-2015]

� Bill 190 (Good Government Act, S.O. 2006 c. 19 Sched. 
N) came in to force on June 22, 2006. 
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Bill 190 – Amendment related to compassionate 
disclosure to families of deceased relatives.

� Schedule N amends FIPPA and MFIPPA to provide that 
disclosure of personal information about a deceased 
individual to his or her spouse or a close relative 
(definitions in s.2(1) have been changed) pursuant to an 
access request does not constitute an unjustified invasion 
of personal privacy if the head is satisfied that, in the 
circumstances, the disclosure is desirable for 
compassionate reasons (21(4)(d)/14(4)(d) added).

� Amendments are not retroactive (don’t apply to requests 
made prior to passage of Bill)

� Mediators are asking institutions to consider issuing a 
new decision letter for existing files (taking into account 
amendments)  or, in the alternative, suggesting that 
appellant simply file new request.
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Bill 190 – Amendment related to compassionate 
disclosure to families of deceased relatives.

� Key to these amendments is the interpretation of the 
phrase “compassionate reasons”.

� No decisions on this yet but upcoming orders will be 
important as they will begin to establish a baseline for the 
interpretation of “compassionate reasons”.
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